CASES | 
ARGUED AND DETERMINED IN THE © 
SUPREME COURT 
OF THE . 


STATE OF LOUISIANA, | 





WESTERN DISTRICT—OCTOBER TERM, 1829, 





MEAD vs. CURRY. 


West’n. District. APPEAL from the sixth judicial district, 
October, 1829. 


wv~~ judge of the seventh presiding. 


Mgap 


= Marnews, J. delivered the opinion of 7 


Curry. 
"Traction doo, COUFt.. This is a suit brought by one parti 
make against another, to recover from the latter 
the ‘parthehip, amount of funds alleged to have been advane 
o it, till ther. ed to hith by the former, for the purpose 


we i carrying on a trading adventure in the Spanish 


na miata ws country, adjacent to the limits of the state: 


one for a settle- Ps ‘eo 
ce, os when Louisiana ; and also to recover one half of ip 


there is a prayer 


for general relief. the gains or profits made by the traffic, which |. . 


Bordo so was conducted by the defendant. The pete |. 


anexcoption fad tioner states a sum, certain both in relation io 
ee the amount advanced and one half of the pro 
fits arising from the adventure, and prays 


judgment for both these sums. The defend- | 
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} ant, in answering, denies the allegations of the west'n. Distriet. 


1 petition, and files an account, exhibiting a 
_ state of the transaction at its close. During 
7 the progress of the trial, in the court below, 
7 his counsel made a peremptory exception to 
- the action, which was sustained by the judge, 
@ a quo, and the cause dismissed. From this 
. § jadgment of dismissal, the plaintiff appealed. 
4) In support of the judgment thus rendered, 
» @ the appellee relies principally on the doctrine, 
established by cases heretofore decided by 
“this court, viz. that of Drumgoole vs, The 
Widow and Heirs of Gardner, reported in 
10 Martin, 433. and that of Faurie vs, Mil- 
Taudon & al. found in vol. 3. 476. The 
‘present action is very similar in principle, to 
e case firs cited, and does not differ mate- 
tally from the last. In both these cases, it is 
explicitly stated, that one partner has no ac- 
tion against another, for any sum paid for the 
partnership, or any funds placed in it, until a 
final settlement takes place, &c. In the case 
‘Now under consideration, a settlement, or ren- 
dition of accounts, is not demanded in the pe- 
“J ition. The specific prayer is for a sum cer- 
‘} lain, and it is believed, that the request made, 
Jin general terms, for relief, ought not to. be al- 
Vor. vit. (N. s.) 



















36 





pn o 
pro 


October, 1829. 
aa A 
Mgap 


vs. 
Curry. 


















282 CASES IN THE SUPREME COURT 


West’n. Distriet. lowed to have the effect of changing the na- 

ome ture of the action; neither, in our opinion, can 

Mza> the petition be aided by the answer, with 
Gunay. which an accoant is filed. 

The defendant was certainly very tardy in 
filing his exception, but as it is one founded 
on law, it must be permitted, in conformity 
with the 345th article of our Code of Practice, 
We have looked at the law, cited from the 
Curia Philipica, 109, no.'7, which does not 
appear in a very great degree to conflict with 
eur decisions, and if it did, must yield to the 
latter, as being based on commercial law, 
such as we conceive ought to preyail. 


It is therefore ordered, adjudged and de 
creed, that the judgment of the district court 
be affirmed, with costs. 





Scott and Boyce for plaintiff, Johnston for 
defendant. 





NUTTALL &§ WIFE vs. KIRELAND. 


The appeal will Appeal from the court of probates of the 
the ‘citation be parish of Catahoula, 


served — > 

die bt appear Porter, J. delivered the opinion of the 
t 6 ee 

ie absent or re- court. The appellees have moved to dismiss 
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this appeal, in consequence of the citation be- west'n. District. 
ing served on the attorney.. ‘The return of —" 
the sheriff does not state the appellees to be 9 Nortars & 
absent from the state, and there is no evi- eae 

IRKLAND. 
dence before the court, that they are non- 





sides out of the 


_ residents, state. 


It is therefore ordered, adjudged and de- 
creed, that the appeal be dismissed, with — 
costs. 


Rigg and Winn for plaintifis; Scoit, 


- Thomas, and Flint, for defendant. 


DORSEY & AL. vs. KIRELAND & AL. 


Appeal from the court of probates for the _ Till there be e 
‘ contestatio itis, 
parish of Catahoula. or judgment by 


default, final 
Maruews, J. deliyered the opinion of the bovogalary pr 
court. In this case, the plaintifis claim to 
have a Certain part of the succession of Zacha- 
ria Kirkland, deceased, sold for the purpose 
of making a partition between themselves and 
other co-heirs, alleging, that the part, which 
they request to be sold, is not susceptible of 


division in kine, &c. 








October, 1829. 
PQrw& 





Donszey & AL. 
08. 


CASES IN THE SUPREME COURT 


West’n. District. ‘The co-heirs are not made defendants in 


the petitionjand although citations seem to 
have been issued ‘to some of the parties in- 


KIRELANDSAL. tended to be sued, they have not answered re- 


gularly to the suit, nor has any judgment by 





default been taken. In truth, there has been... 
no contestatio litis, without which, ora judg. 


ment by default, all subsequent procedures, 
as they appear on the record, must be consid- 


ered as irregular. The petition is extreme- 
ly defective, and might with propriety be dis- 


missed, but as on a new trial it may probably 
be amended, we deem it more correct, to 
send the cause back to the court of probates, 


It is therefore ordered, adjudged and de- 


creed, that the judgment of the court below — 


be avoided, reversed and annulled, and that 
the cause be remanded to said court, to be 


proceeded in according to law, and that the 


plaintiffs and appellees pay costs, &c. 


Dorsey and Winn for plaintiffs, Flint and 
Scott for defendants, 
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, West'n, District. 
BOULDEN 4 AL. vs. HUGHES, _, October, 1829. 
Ov™wy 
Arreat from the court of probates of the Bouurss & ax. 
parish of Concordia. ; Hvouzs. 





1f the sum ori- 


Martin, J. delivered the opinion of the ginally sued fe 


~ be under $ 


court. ‘The petitioners state, they are re- senda third pen | 


intervenes 


spectively creditors of the estate of Spark, ao 


who died in the parish of Concordia, leaving pat © cat 


them a considerable estate, in land, negroes, morpens b nord 
&e: which was duly inventoried and apprais- ceed $500. 
ed, in presence of a counsel appointed to re- 

present the absent heirs; that he left two mi- 

nor heirs, whose paternal uncle was appoint- 

ed tutor, and possessed himself of the estate, 

wold the moveable property and removed the 

daves to the parish of Washita, where he re- 

sided, and is since dead; that the defendant 

hs caused himself to be appointed, in the 

tourt of probates of the parish of Washita, 

curator of Spark, and. has taken the adminis- 

tation of the estate of the deceased. 


The petition concludes, that as Spark died 


- | in the parish of Concordia, and his succession 


was opened, that the curator may be cited to 


| uswer, and the petitioners have, respectively, 
_|idgment for their claims, according to their 














. October, 1829. 
aos 


Bovtpen & aL. 


‘vs. 
Hueues. 


CASES IN THE SUPREME: COURT 
West'n. District. rank and privileges, and other relief, accord. 


ing to the j justice of the case. 
The defendant pleaded, he was not liable 
out of the parish of Washita, where ‘he te 
sides, 
The plea was sustained, and the _ 
appealed. 
Neither of their claims amounts to ‘a 
hundred dollars, nor do they do so collectiyg 
ly; but a third party, since the judgment, has 
intervened as a creditor of the estate, for the 
purpose of appealing, and has done so. “Hs 
claim is also under $300, but the aggregay 
amount of the three exceed that sum. 
Itis clear, we cannot take cognisanceof te 
case. Distinct debts, due to diffe 
sons, cannot be joined or cumulated together, 
to make a sum of $300, in order to givejt 


a ee a 


risdiction to this court. Preval & al. vs, Grigg |: 


& al, vol. 5, 87. 

But the appellants’ counsel urges, that i 
estate of their debtor was of great value, uy 
wards of $14,000, as appears by the inver 
tory—and the Code of gi. 1050, is tf 
lied on. 

Before that code, there was a doubt, whetltt 
the value of the matter in dispute, (when thet 
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was a contest for curatorship or tutorship,)W@S West’n. District. 


pot the benefit the applicant could reap from 
| the management of the estate; the code de- 3°*?=™ & 41 


cides, that the value is, in such a case, the 
amount of the whole. But the present is a 
case of specific debts, not of the right to cu- 
ratorship. 

“Itis further contended, that the petitioners 
sue for their claims, concurrently with the 


October, 1829. 
OF ed 


Hueues. 


other creditors of the estate. This concur- . 


rency cannot avail them—for, it may lessen, 
but never increase the amount coming to 
them. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the court of pro- 
bates be affirmed, with costs. 


Ogden for plaintifis, Patterson for de- 


| fendant. 


LEWIS & AL. vs. BEATTY. 
Apreat from the sixth district court, the 
judge of the seventh presiding. 


Martuews, J. delivered the opinion of the 
court, This isa suit brought to recover a 


Parol evidence 
of the contents of 
a deed cannot be 
received, without 
proof of its loss 
or destruction. 
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West’n. District. Slave, to which the 


October, 1829. 


Lewis & au. 
os. 
Brarry. 
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from which the defendant appealed. 

The evidence offered in support of the 
plaintiffs’ title, consists principally of the testi. 
mony of witnesses who were examined on in: 
terrogatories, under a reservation of the ‘right 
to except to the evidence thus offered. It ap. 
pears from the petition, that the appellees rely 
on a donation to them, which is allegedto 
have been made in writing, in the state of 
Georgia, by their uncle, George Lewis, and 
that the deed was recorded in that state, and 
the original delivered to John and Rosana 
Nugent, This deed was not produced on the 
trial of the cause, nor was any copy offered, 
as coming from the records of the state of 
Georgia ; but the circumstance of Nugent and. 


his wife having removed to the neighboring | 


Spanish province of Texas, and probably car- 
ried with them the deed in question, the 
plaintiffs insist on as sufficient to authorise 
them to prove the contents of said instrument, 
in pursuance of our laws on the subject of 
lost papers, &c. 


plaintifis setup title, under — 
~~ anact of donation from one of their relations, | 
They obtained judgment in the court below, — 


Beer oeooeaop et ererw een 
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- In the present case, there is no evidence, On West’n. District. 
October, 1829. 
which to found a belief, that the written in- Gp<veyy 
strument is actually lost or destroyed... On “*w# & 4™ 


the contrary, the whole testimony of the case 
seems to establish its existence in the hands 
of Nugent or his wife, and no attempt has 


been made by the appellees to procure it, al- 


though situated in a neighboring state or pro- 
vince; neither do they appear to have made 


any exertions to procure a copy from the re-— 


cords of the state of Georgia, which would 
certainly tend much to show the genuineness 
of the deed, as it must be presumed to have 
been admitted to record only after proof, and, 


in ease of loss of the original, would be the 
next best evidence. 


Under these circumstances, it is believed, 
the judge a quo erred, in admitting the oral 
testimony, and as, without it, the plaintiffs’ 
claim is wholly devoid of evidence to support 
it, the judgment of the district court must be 
reversed. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the court below 
be avoided, reversed and annulled: and it is 
further ordered, that judgment be here enter- 

Vou. vitt. (N. 8.) 37 


Beatty: 
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West’n: District. €d, as in cases of non-suit, and that the appel- 
ae lees pay costs in both courts. 


Lewis & au. 


vs. Flint for plaintiffs, Séott for defendant. 


Bratry. 





LEWIS vs. BLANCHARD. 


ft isanimplied APPEAL from the court of the sixth dis. 
condition ofeve- . . Pre So 
contract, that trict, the judge of the district presiding. 
be done in a Martin, J. delivered the opinion of the 
n Wwork- < y 
manlik ike manner, court. The petition states, that the defendant 


sa wy employed the plaintiff to build a gin for him, 
ang agreed to pay himthree hundred. and 
fifty dollars, at any time he should want them 


to pay his workmen. . He sued for that sum, 


The defendant answered, that the plaintiff 


had proceeded in the work in so inartificial. 


and unworkmanlike a manner, that what he 
had done was of no use, and the defendants 
timber was spoiled. 


The plaintiff had a verdict and jndgmens, | 


and the defendant appealed, after an unsuc- 
cessful attempt to obtain a new trial. 


On the trial, the court charged the jury, 


“that, according to the contract, which was 


the law between the parties, the defendant 
had engaged to make an advance, to which 


ncn 


aie FBeeeet 
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the plaintiff was entitled, unless he had en- west’s. District. 
October, 1829. 


tirely abandoned the work; to that advance | 
he was entitled, whatever might be the value 
or quality of the work done, at the time he 
yignended the advance; that. the considera- 
” tion could not be said to have failed, and the 
‘+ defendant had her remedy, if the work was 
not completed according to the contract, ei- 
ther by a direct action, or by withdrawing the 
last instalments, if it appeared the considera- 
tion had failed.” ‘To this charge the defend- 
ant’s counsel excepted. 

We think the judge erred. It is an im- 
plied condition of every contract, that the 
work contracted for shall be done ina suffi- 
ciently workmanlike manner, and the materi- 
als furnished shall not be spoiled. Had the 
plaintiff called for the advance, he had stipu- 
lated for, before he had done any work, his 
claim could not have been refused, for the de- 


‘] fendant had promised to make the advance at 


any time. But if he spoiled the defendant’s 
timber, and the work he made was insuffi- 
cient and unworkmanlike ; he failed in com- 
plying with his part of the contract, and there- 
by gave the defendant a right to refuse a 
compliance with her part, and she was not 


eave 
Lewis 
v8. 
BLANCHARD. 
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West’n, Digs bound to wait till the plaintiff left the work or 
en nage <9 completed it, in order to sue him for dama- 
Sams ges, or withhold the second instalment, which 


Buancuann, might not afford a sufficient remedy. 


It is therefore ordered, adjudged and de. 
creed, that the judgment be annulled, ayoided 
and reversed, the verdict set aside, and the 
case sent back for a new trial, with directions 
to the judge, not to give to the jury the charge 
excepted to—the appellee paying costs in 
this court, 


Thomas and Flint for plaintiff, Boyes in 
defendant, 





NUTTALL & WIFE vs. KIRELAND, 


Until the ad- | Apprat from the court of probates of tn 


ministrator pre- 


cents his ac- parish of Catahoula. 
and o 


tains their a 


mologation in | Porter, J, delivered the opinion of the 
the court of pro- 


bates, or until court, The defendant was appointed admin. 


for which be istrator of the estate of Z. Kirkland. A few 
pointment, a days after his appointment, the heirs made 8 


- Tween thee es- division of the moveables and slaves of the 
tate, has a right 
to sue him, as succession. Sued, in the present action, by 


representing it. 5 ee 
one of these heirs, he pleads to the jurisdic 
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and Flint for defendant, 
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fion of the court and says, that he is no longer West's. Distriet; 


administrater. The judge of probates sus- 
gained this objection, and the plaintifis ap- 
pealed. 

We think the court erred. Until the ad- 
ministrator presented his accounts and ob- 
tained their homologation in the court of pro- 
bates, or until the time expired for which he 
held his appointment, any person having claim 
on the estate, had a right to sue him, as repre- 
senting it. What would be the extent of his 
responsibility, if, as alleged, the property had 
been delivered up to the heirs, previous to the 
uit being commenced, is a question not now 
before us. 


It is therefore ordered, adjudged and de- 


| ereed, that the judgment of the court of pro- 


bates be annulled, avoided and reversed, that 
the case be remanded to be proceeded in ac- 


cording to law, and that the appellee pay the 
gosts of this appeal. 


Patterson and Winn for plaintifts, rented 





October, 1829 


SS aid 
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West’n. District. 


. ; 1829. ; 
October }1820 MORGAN vs. MADDOX § AL. 
MorGan r; 
sae Appeat from the court of the seventh judi- 
Appox & AL. 





The dekendas: Cia! district, the judge of the district pre- 
ie bound to ad- siding. 
uce every evi- 


dence necessary ee 
to support his © Maruews, J. delivered the opinion of the 


plea. | 


The payee ofa court, ‘This suit is brought on a promissory 
romissory note, bn 


B not ‘bound tc note, made in the usual form, by which the 
& person not defendants bound themselves, jointly and se- 


= a oy verally, to pay to the plaintiff five hundred 
the proceeds. dollars. ‘The consideration, for, which the 
note was given, is attacked in the answer, a8 

being illegal, and the cause was submitted to 

a jury, in the court below, who found a ver- 

dict for the plaintiff, and from a judgment rea 

dered thereon, the defendant took this appeal. 

It appears, by the evidence of the case, that 

the note was executed to serve as a stake on@ 

horse race, which the parties had agreed to 
run. This agreement, the defendants allege, 

was made in writing, and insist, that the plaii- 

uff was bound to produce it in evidence, t 

enable him to recover. Weare, however, of 

opinion, that as the aliatory contract was 

pleaded in defence, it was incumbent on the 
appellants to have exhibited it on the trial; 
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in other words, they were bound to furnish all 
evidence necessary to support the defence, 
as pleaded. ' 
On the trial in the court below, witnesses 
were adduced to prove such misconduct of 
the rider on the winning horse, as ought, ac- 
cording to established rules on the subject of 


West’n, District. 
_ October, 1829. 
, rr 


MorGan 


vs. 
Mappox & AL. 


racing, to destroy all advantage which would — 


otherwise have accrued, in consequence of 
his having first passed the goal which termi- 
nated the race—to prove (in the jockey term) 
foul. riding. Disputes of this kind are gene- 
milly referred to the judges of the race, and 
heir decision ought to have weight. In the 
present case, that step does not appear to have 
been taken, as no evidence of it is found in 
ihe record. The testimony is various, and 
the jury are the proper judges to’ determine 
mits credibility; nothing is discovered in 
the procedure, which demonstrates, that they 
did not come to a correct conclusion, and 
heir verdict ought not to be disturbed. ‘The 
tote is made payable to the plaintiff alone, 
and he has a right to maintain his action for 
the whole amount therein expressed, although 
he may be liable to pay over a part to some 
other person, on a separate contract, in which 
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West's.’ District. the defendants have no concern—they are 
r= song " entire strangers to such contract and ean 


Morcan : , 
i claim no advantage from it, 


Mappox & aL. 























It is therefore ordered, adjudged and de. 
creed, that the judgment of the district court 
be affirmed, with costs. 


Flint and Scott for plaintiff, Rigg and 
Winn for defendants, 





MEAD vs. CHADWICK. 


One cannot be APPEAL from the court of the sixth district, 
telieved from the A Rd, 
consequences of the judge of the seventh presiding, 
his error, on a 


matter of law. = Martin, J. delivered the opinion of the 
court. The plaintiff moved for a new trial 
on an affidavit that, being under the imprex 
sion that he could give parol evidence of a 
deed, he had neglected to procure it, ora 
copy thereof; that during the trial, he disco 
vered his error, but was taken by surprise, iit, 
having parol proof rejected; and he will be 
able to procure the deed, or a copy thereof, at, 
the next term. The new trial was refused, 
and he appealed, 
It is clear, that no man can be relieved, from 
the consequence of his error, on a question 
of law. 
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It is therefore ordered, adjudged and ‘de- Weot’n, District 
creed, that the judgment of the district court J, a 
be affirmed, with costs. Maap 


Cuapwice. 
Flint for plaintiff, Winn for defendant. 





HUGHES os. HARRISON & WIFE. | 


i Ig & suit on a 
Apreat from the court of the seventh dis- Pa at 


trict, the judge of the district presiding, ae. nates oft the 
oi changed by an 
Porter, J. delivered the opinion of the ay : 


‘ fore the different conside- 
court. This case lias been already befor ere day 


court, and was remanded. Vol.'7. It was.an cighally ant 


action on a promissory note, by which the ns 
husband and wife jointly and severally pro- indement  pro- 


mised to pay Ailes & Morris the sum of peg eng 


$482 16, for articles furnished them for yr AN > 


their and plantation usc, as per account ae 


rendered. Judgment was rendered, in the attain 


first instance, against the wife for the whole {04 9 ‘© his sig- 


amount, and the note, on the face, purporting Piecs te answer, 


to be for objects furnished for both husband Gonc!at ine, the 


; a ignature is ad- 
and wife, that judgment was reversed, as the aabtoh, haben 


latter was made responsible fora debt, some fence neunine 
part of which was the husband’s, open. 


On the cause returning to the inferior court, 
the plaintiff moved to amend his petition, by 
Vor. vit. (N. Ss.) 38 
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West’n. Distriet. inserting the allegation,“that the articles of 


October, 1829. 
Pv 


Hueues 
v8. 
Harrison & 
WIFE. 





goods, wares and merchandize, in considera. 


tion of which the note, on which this suitis 
brought, was given, were furnished for the 
use and benefit of Mrs. Jemima Harrison, the 
wife of said Benjamin, for her family and 
plantation—wherefore, he prays judgment 
against the said Jemima and Benjamin, in 
The defendant objected to this amend 
ment, as changing the cause of action; the 
court received it, and he excepted. 

We are of opinion, the court did not err, 
The cause of the action was the note: the 
consideration for which it was given, the ia- 
ducement: and the insertion in the amend- 
ment of a different consideration for the in- 
strument, from that contained in the original 
petition, does not change the cause of the 
action. 

The parties went to trial on this amend- 
ment, without any answer being putin. It is 
now objected, that the proceedings were irre- 
gular, and that the judgment must be reversed, 
it being rendered without the contestatio litis, 
or judgment by default. 

We think the objection fatal. The answer 


put in to the original petition did not, and 
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_ could not extend to the amendment: the case west’n. District. _ 
was consequently tried, without issue joined. ee 
This case cannot be distinguished from that ™S™** 
of Freeland vs. Lanfear, vol. 2,256. a * 

The plaintiff, however, contends, that’ this 
defect cannot be taken advantage of by the 
defendants, because interrogatories were an- 
nexed to the petition, calling on them to say, 

‘ whether they did not execute the note on 
which they were sued: which interrogatories 
they did not reply to, but filed an answer, con- 
taining the general issue. 

This point presents, for the first time, a 
question, as to the construction which several — 
articles of our Code of Practice should re- 
ceive. Article 324 provides, “when the de- 
mand is founded on an obligation, or an act 
under private signature, which is alleged to 

‘ have been signed by the defendant, such de- 
fendant shall be bound, in his answer, to ac- 
knowledge expressly, or to deny his signa- 
dure.’ In the French text, the words are 
sera tenu de declarer expressément dans sa 
reponse, si il reconnait ou nie sa signature. 

) Art. 326 declares, that if the defendant 

) deny his signature in his answer, it shall be 

proved, &c. 
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West's, District. Art,326. The defendant, whose signature 


shall have been proven, afier he having de- 
nied the same, shall be barred from every 
other defence, and judgment shall be given 
against him, without further proceedings, 
These articles change materially the effect, 


of a general denial of the allegations in a peti. 
tion. Heretofore, such a plea put the plaintiff - 
on the proof of every fact necessary to mains, 


tain his action; and of course, that of the exe. 
cution of the instrument on which suit was 
brought. The article 324 says, the defendant 


is bound expressly to deny or admit the exe. 
ion of the instrument. Ifhe is boundo— 


do one or the other, and fails to do either, 
the conclusion is, there is no denial, because 
there is not such a denial as the law requires 
from him. 

If he makes the express denial, and iin 
found untrue, a heavy penalty is inflicted om 
him—he is precluded from further defence. 
Were we to hold, the defendant could escape 
from this penalty, by an implied denial, which 
would impose the same burthen of proof on 
the plaintiff, and create the same delay, the 
provision in the code would bea dead letter. 
No man would deny expressly, because, by 
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ihe general denial, he would get all the bene- west'n. pistriet. 


fis.of an express one, without incurring is na a 
sake. aaa 


Inthis case, there is nospecial denial, and ““"2¥0" * 
fom the want of it, as well as a failure to an- 
gver the interrogatories, annexed to the peti- 
jon; the execution of the note was confessed. 
Brery other legal defence is still open to the 
defendants, 
The judgment must be reversed, or ren- 
dered without issue joined. 





At is therefore ordered, adjudged and de- 
geed, that the judgment of the district court 
ieannulled, avoided and reversed; that the 
ase be remanded, to be proceeded in ac- 
wording to law; and that the appellee pay the 
wst of this appeal. 


Scott and Winn for plaintiff, Flint for 
defendant. 





CALVET & AL. vs. CALVET & AL. 


Aprreat from the court of probates of the No final judg- 
. . ment can be giv- 
parish of Rapides. en, if there be no 


_— oe judg- 
Martuews, J. delivered the opinion of the aarti 
court. This suit is instituted by some of 
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West’. District. the heirs of Mary Calvet, against other heirs | 


Be me ' of the same person, to obtain a partition of | 


iain 


Catver & AL. 


Carver & aL. 
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the suecession of the deceased. In their 
petition they prayed for a sequestration of 
certain slaves, which are alleged to be'part 
of the estate of their ancestor, but now in 
the possession of a third person, who was 
about to remove them out of the jurisdic. 
tional limits of the state. This person 
claimed a right to intervene, which wasal- 
lowed by the judge a quo, and by his peti. 


tion of intervention, set up title to the slaves : 


in question. No answer was made by tt 
principal defendants, nor was a judgment 
by default taken; and the suit by the inter- 
venor appears, on the record, to be in the 
same situation with the original action, 
The judge, notwithstanding the want of 
issue joined, or contestatto litis, proceeded to 
adjudge the cause, as between the original 
plaintiffs and the person who intervened; 
and this proceeding is complained of by 
them, (the appellants,) as being erroneous. 
Weare of opinion, that the court of pro- 
bates erred, in proceeding to give: final 
judgment, before judgment by default was 
taken or answer filed. See, in support of 
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this decision, the cases of Freeland vs. Lan- west’n. District 


fier, vol. 2. and Hughes vs. Harrison & Wife, October, 1829. 
decided during the present term of this Canver'® At. 


court. Ante. 297. Catver & AL. 


It is therefore ordered, adjudged and de- 
qreed, that the judgment of the court below 
he’avoided, reversed and annulled; that 
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ihe cause be remanded to said court, to be 
proceeded in according to law; and that 
the intervenor pay costs, &c. 


Rigg and Winn for plaintiffs, Flint and 
mas for defendants. 





SCOTT vs. BLANCHARD. 


_ Aprreat from the court of the sixth dis- The statement 


inet, the judge of the district presiding. made a ny tn 
"Martin, J. delivered the opinion of the Fhe record of 
fourt. In this case, the statement of facts cory, amen 
mas made after the appeal was prayed for, the ele, it 
md the appellee cited to wait on the re- of the chancellor 
fam day in this court. cate is in due 


The appellant relies on the case of roo ele aaiat 


McMicken vs. Riley § al. vol. 7, 393. in 
vhich we held, that the law has fixed no 
lime within which the judge may certify. 
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West’n. District. This is certainly true: but the appellee 


Oetodber, 1829. 


wre, contends, the Code of Practice requires the _ 


BLANCHARD: 


statement of facts to be made ai ‘the 
appeal. ths 

By the 588th article, the judge is requie 
to make astatement of facts, in the manne 
hereafter provided. 

By the 602d article, the party inionsig 
to appeal, must require his adversary to 
draw, jointly with him, a statement of facts, 

By the 603d, it is provided, that if thead- 
verse party refuse, or the parties cannot 
agree, the court, at the request of either, 
shall make such a statement. 

Hence, it is urged, that the judge cannot 
make the statement, till the party, against 
whom the appeal is intended to be brought, 
has refused to join his adversary, or botheat- 
not agree. This imposes on the party, tnlend- 
ing to appeal, to make the application to 
his adversary, before the appeal be obtaip- 
ed, for afterwards he is the appellant, not 
the party intending to appeal—and after the 
appeal, the case is no longer in the posset- 
sion of the inferior court. £ 

In this case, no statement of fact. was 
made, till the return day after the citational 
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the sixth of May, 1829—the bond filed on 


‘| the fourteenth. The day on which the ap- 


peal was granted, does not appear—but it 
was returned on the fifth of October, on 
which day the statement bears date. 

Inthe case of a certificate, when the evi- 
dence has been taken down by the clerk in 
open court, or when there is documentary 
evidence’ alone, there is but little need for 
te-exertion of the judge’s memory; but 
when he has to relate every part of the tes- 
limony, it is meet he should be called on to 
do so, at a very early period after the case 
istried. We do not give a forced construc- 
lion to the words of the Code of Practice, 


when we fix as a limit, to the period within 


thich the statement of facts is to be made, 
hat which elapses between the — 
md the appeal. 

«We therefore conclude, that the state- 
nent of facts was, in the present case, made 
too late. 

We are next to examine a bill of excep- 
tions to the opinion of the district court, in 
admitting in evidence, the record of the 
judgment of the superior court of chancery 

VoL. vit. (N. Ss.) 39 
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appeal. The judgment was rendered on woes n, 
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West’n. District. for the western district of the state of Mig 


October, 1829. 
aa A 


‘Scorr 
vs. 
BLANCHARD. 





sissippi: it is certified by the clerk, under 
the seal of the court, and the chancellor of 
that state has certified that the certificate ig 
in due form. The act of congress (Jngep. 
soll, 77) requires the certificate of the judge, 
chief justice, or presiding magistrate. 

We have the certificate of the chancellor, 


who is the judge of the court of chancery, | 


It is further said, the clerk, certifying the 
copy, had no authority to do so. Theindi- 
vidual subscribes himself clerk of the court, 
and the chancellor certifies his official e- 
pacity. If he be clerk, the act of congres 
authorises him to certify copies of there 
cords of his court. The judge did notem, 
in admitting the copy in evidence. 

The suit is on a judgment of the courte 
Adams county, in the territory of Mises 
sippi. That judgment was enjoined, and 
the injunction dissolved by the chancellor 
of the state of Mississippi. Admit, thatthe 
records of the court of chancery are net 
legal proof of a judgment of the court 
of Adams county, yet the record. of tthe 
court of chancery was the only legal ev 
dence of the dissolution of the injunction by 
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1829. 


the chancellor; and the bill ofexceptions.is Westra. pistriet: 
taken to the admissibility of the evidence, aw 
not to its effect or strength. The record © %9*? 


v8. 
was properly admitted. BLANCHARD. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district 
court be affirmed, with costs. 


Scott for plaintiff, Boyce for defendant. 





WELLS vs. WELLS. 


Appear from the court of the sixth dis- Nothing pre- 

i ae vents a man, who 
trict, the judge ofthe seventh presiding. —_has the right of 
possession, from 

: ” taking into his 
Porter, J. delivered the opinion of the hands the object 
ee , which is subject 

court. The plaintiff states, he was in toit, noris there 
1 i _ any necessity for 

peaceable possession of five slaves, in vir- his asking orob- 
t the con- 


tue of a lease from Thomas Jefferson Wells, sent of a person 
who has no right 


and that the defendant took forcible posses- . possession, al- 


though that per- 


sion of them, by which the petitioner suffer- °" we _ 


ed damage to the amount of two thousand ‘s- 


dollars. 


The defendant avers, that the property 
in question was owned by his brothers, 
Thomas Jefferson W ells, and Madison Wells, 
the latter of whom was a minor, represented 
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West’n. District. by his curator, S. E. Cuney, and that the 


October, 18 


— curator had intrusted the defendant with | 


Wetus 
vs. - 
Wruts. 





the management of the minor’s property, of 
which the defendant had possession one 
year before the plaintiff illegally got the 
slaves, and appropriated their services to 
his use. 

That, under a contract with the brother, 
Jefferson Wells, the defendant had posses. 
sion of that portion of the slaves which be. 
longed to him, for one year prior to the time 


the plaintiff alleges he got possession there. 
of, and that, by contract with said Jefferson, 


the defendant had a right to retain themone 
year more. That by the illegal act of the 
plaintiff, interrupting defendant’s posses. 
sion, he has sustained $500 damages, for 
which he prays judgment in reconvention, 

The cause was submitted to a jury, who 
found a verdict in favour of the plaintiff for 
$1,000, which the court below confirmed, 
notwithstanding an application of the de- 
fendant for a new trial. He appealed. 

In this court, and we perceive, in the 
court below, the defendant has rested his 
defence on the fact of his having possession 
of the property previous to the time it came 














<< 
= 





OF THE STATE OF LOUISIANA. 


into the possession of the plaintiff, and that west’n, District. 


October, 1829. 


the contract, by which the latter hired itfrom ~L~~— 


Jeffersen Wells, as alleged in the petition, 
was conditional, and depended on the de- 
fendant consenting to it. 

_ The plaintiff has insisted, that his contract 
was simple and unclogged by any condition, 
and that, at all events, having possession of the 
slaves, the defendantcould notretakethem for- 
cibly, without being responsible in damages, 
That if the plaintiff's possession was an ille- 
gal or tortious one, the defendant’s remedy 
was by an action at law: he had no right to 
do justice to himself. 

The evidence in the cause shows, that the 
defendant was absent from home, when the 
plaintiff took the slaves; that immediately 
after his return, he applied to the latter to give 
them up, and on his refusal, which was on the 
public road, the defendant called out to the 
slaves, who were at work in the field, to re- 
turn to his house. 

On the trial, the judge, among other things, 
charged the jury, “if the jury find, that while 
the plaintiff was in the peaceable and honest 
possession of the negroes, even without a right 
80 to possess, and the defendant, without legal 


WELLs 
vs. 
WELLs. 














CASES IN THE SUPREME COURT 


West’n. District. authority, forcibly, or without the consent of 


October, 1829. 
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v8. 
WELLs. 





the plaintiff, dispossessed ‘him of the negroes, 
the defendant is liable. He is liable, on the . 


ground, that he cannot, without the interposi- 
tion of law, to which every citizen of the land 
must resort for a redress of grievances for 
any wrongs done him. The courts are open 
to the defendant for a like remedy, on the 
plaintiff's first possession, and he is, by parity 
of reasoning, entitled to damages, if it bea 
wrongful, tortious or violent one.” 

In support of this opinion, the counsel for 
the plaintiff has cited several authorities to 
show, that no man can use force or violence 
to redress injuries, inflicted on him, and 
among others, the well known law of the Re 
copilacion, which declares, that the owner of 
property who regains possession of it by force, 
forfeits all right therein—Nueva Recopila- 
cion, liv, 4, tit. 13, ley.1. And he has read 
from the Partidas and Pothier to establish, 
that it is of no moment how the force.or vio- 
lence is exercised, provided it deprives the 
possessor of the object—Pothier traite de la 
possession no, 24. Paz, tit. 10, ley. 1. 

Admitting these authorities to their full ex- 
tent, there exists in law, as there must do in 
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the nature of things, a difference between’a west’n. District, 


peaceable taking of possession, and that which 
is otherwise ; and certainly all acts, by which 
the person entitled to possession retakes it, 
when lost, cannot be considered as acts of vio- 
lence, although without the act, the possession 
would not be regained. In the present case, 
the judge charged the jury, “that if, while the 
plaintiff was in peaceable. and honest posses- 
sion of the negroes, even without a right so 
to possess, the defendant, without legal au- 
thority, forcibly, or without the consent of 
the plaintiff, dispossessed him of the negroes, 
the defendant is liable.’ We think the doc- 
trine is laid down too broad in this opinion, 
and that, under the circumstances of the case, 
it had a tendency to lead the jury into error. 
To that part of it, which declared the defend- 
ant to be liable, if he resorted to force, no 
objection can be made. But that portion of 
it, which conveyed to the jury the idea, that 
the plaintiff, though he had not a right to pos- 
sess, could recover damages from the defend- 
ant, for taking possession of the property, 
without the plaintiff's consent, although the 
defendant might have the right of possession, 
was erroneous. Nothing in our law prevents 


October, 1829. 
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West’n. District. 2 man, who has the right of possession, from 


October, 1829. 
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taking into his hands the object which is sub- 
ject to it, nor is there any necessity for his ask- 
ing or obtaining the consent of a person who 
has no right of possession, although that per- 
son may have the detention of the thing. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 


be annulled, avoided and reversed; and it is | 


further ordered, adjudged and decreed, that 
the cause be remanded to the district court, 
with direction to the judge not to charge the 
jury “that the defendant is liable to the plain- 
tiff, for taking possession of the slaves, men- 
tioned in the petition, without the plaintiff's 
consent, although the plaintiff had no right of 
possession therein;” and it is further or- 
dered, that the appellee pay the costs of this 


appeal. 


Wilson and Bowen for plaintiff, Thomas 
and Flint for defendant. 
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West’n. District. 





MARTIN vs. ASHCRAFT. October, 1829. 
é nip 
as ‘ Martin 
Aprpeat from a decision of the judge of the v8. 
ae AsHCRAFT. 
sixth district, 
from the order ef 
° aha t 
Porter, J. delivered the opinion of the a judge, at pose 
r 7 ° . ° be 9 i cti 
court. The plaintiff was arrested, in virtue the discharge of 
2 e e . art a 
of a capias ad satisfaciendum, issued under on's ca. 22. 
A defendant, 


a judgment obtained against him by the dee arrested on a ca. 
sa. and discharg- 


fendant for $3,556, and applied to the judge « ie ay 
at chambers, under the provisions of the Code oe 
of Practice, to be discharged. Afier hearing 
the parties, the judge was of opinion, the ar- 
rest had been illegal, and directed the plain- 
tiff to be released from confinement. The 
defendant appealed. 
The first question is, whether an appeal 
lies, in the present case, to this tribunal, 'T'wo 
objections have been suggested. First, that 
it is taken from a decision on a writ of habeas 
corpus ; and second, that the decree of the 
judge was not rendered in court, but at his 
chambers. 
Neither of these objections offers sufficient 
ground to prevent us taking cognizance of 
the case. 
Vot. vu, (N. 8.) 40 
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Weet’n. District. ‘This court has decided, it had not appel- 
October, 1829. 








late jurisdiction, from the refusal to grant a 
writ of habeas eorpus, and in a subsequent 
case, recognizes the right of appeal from the 
discharge under such writ, 3 Martin, 42, 6, 
Ibid 569. j 

These decisions are not in the least con. 
tradictory. The first was, where the writ had 
been resorted to in a matter growing out of 
the administration of penal law. The second, 
where it was used to obtain a discharge from 
imprisonment, on a writ issued in a civil ac- 
tion. The refusal to grant the appeal in the 
one case, and its accordance in the other, did 
not proceed from the writ, but from the case 
in which it was"resorted to. Ifin a criminal 
prosecution, the court had not jurisdiction, be- 
eause this tribunal cannot take cognizance of 
such matters; but, if the suit was a civil one, 
it had, because its jurisdiction, in cases of this 
kind, does not at all depend on the nature or 
form of the writs, or remedies which the par- 
ties may exercise, but on the fact, that thede- 
cision is final, or works an irreparable injury, 
and the amount in dispute is above $300. 

The circumstance of the decision being 
given before the judge, at chambers, and not 
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in open court, does not, in our opinion, affect west’n. District. 


the right of appeal. The case commenced 
by petition to the judge, the proceedings were 
had under the provisions of the Code of Prac- 
tice, which contemplate a summary trial, and 
from the decision, either party had a right to 
appeal. 

On the merits, the question is, whether a 
defendant, arrested on a ca, sa. and discharg- 
ed out of custody by the plaintiff, can be again 
imprisoned, under a writ of the same de- 
scription. We lately decided, in the case of 
Abat vs. Whitman, that a release of this kind 
by the plaintiff in execution, did not discharge 
the debt, as it does at common law; and if it 
has not that effect, it does not discharge the 
person of the debtor. So long as the judg- 
ment debt remains unsatisfied, all the means 
giyen by the laws of the land to enforce it, are 
open to the creditor. The arguments address- 
ed to this tribunal, on the hardship of the case, 
go rather to show the impolicy of allowing 
imprisonment as a means of carrying into ef- 
fect judgments in civil causes, than against its 
exercise in the manner it was used here; and 
would be addressed with more propriety to 
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West’n. District. a legislature, than to a court of justice, whose 


~—— duty is jus dicere, and not jus dare. 


Martin 


pL. ie It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be annulled, avoided and reversed, and that 
the capias, which was stayed by the decision 
of said court, be proceeded on according to 
law, the appellee paying the cost of this 
appeal. 


Wilson and Briggs for plaintiff, Johnston 
and Rigg for defendant. 





THE STATE vs. WRIGHT'S ADMINISTRATORS. 


Since the new  Appeat from the court of probates of the 
code, the state 


h ivil i i 

hes ihe —_ est parish of Rapides. 
i t oad . ° 

rif for taxon co Maruews, J. deliyered the opinion of the 

lecte 

and unaccounted court, ‘This case comes up on an appeal ta- 


- ken on the part of the state, as opposing creéd- 
itor to the homologation of a tableau of dis- 
tribution, filed by the administrators of the 
succession of the intestate, wherein the state 


was refused a privilege and preference or pri- 
ority over other creditor, for an amount claim- - 


ed from said succession, as being due by the 
deceased, on account of his defalcation to the 
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ected, as sheriff of the parish aforesaid, on 
account of taxes due to the state. 


sideration, relates to the preference or priori- 
| ysecured to the state by law, on the funds of 
insolvents who may be debtors to the public. 

Itis not contended, by the counsel for the 
administrators or mass of creditors, that the 
preference now claimed, was not accorded by 
or laws before the promulgation of the Lou- 
isiapa Code, but that this latter law has abro- 


tion to the right of the state, to privilege, 
preference, priority, or mortgage on *the 
mates of its debtors, in cases of insolvency. 
We here assume as a fact not denied, that 
be succession of Wright is insolvent, or at 
last, that it is in a course of administration 
s such. 

The cause must be decided according to 
he laws, as they stood at the time the sheriff 
nade his bond, which was in 1826, after the 
promulgation of our new civil code. Previ- 
ws to that event, the privilege and preference, 
wt priority, such as the counsel for the state 
wow contends for, was most explicitly granted 





| government, in relation to money by him col- west'n, District: 


08. 
The only question presented for our con- ¥*¢#7’* 4>% 


gated all laws which previously existed, inre- — 
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West’. District. by an act of the legislature, approved on the | bi 
ww Athof January, 1814. See acts of that year, | 
Taz Starz Before this law was enacted, a legal or tacit 
WRIGHT’s ADs. mortgage existed on the property of public 
officers, and other accountable persons, infa- 

vor of the territory, and at the charge of gov. 

ernment, accrued to the state. See ZL. Code, 

p. 456, art.25. As this species of mortgage 

is exclusively the creature of law, it canthave 

no existence, except by express legal provis. 

ions. We are now to inquire, whether both 


in 
ne 
st 
al 
in 
on 
31 
or either of these laws, have been abrogated | as 
the 
am 
the 
fer 





























by the provisions of the L. Code. In treating 
on the subject of legal mortgages, it is expressly 
declared, that none shall exist, except iff the 
cases determined by that code. See Zou 
Code, art. 3280. An enumeration of the j | ' 
rights and credits on which legal mortgages | suc 
are founded, immediately follows this article, | An 
amongst which those of the state donot ap | cla 
pear; and consequently, the provisionsofthe | exp 
old code, relating to the tacit or legal mort I 
gage of the state, must be considered as te | lyb 
pealed and abrogated. But, in our opinion,’ | exe 
legal mortgage may be considered as a thing | mig 
distinct from privilege, preference and pt | ing 
ority, although it may, in some instances, efl- 
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latter rights, but they may exist without its aid. 

This view of the cause, leads us to enquire 
into the effect, which the provisions of the 
new code may have had on the rights of the 
siate, as secured by the act of 1814. On ex- 
amination, they are found to be very similar, 
inrelation, privilege and preference, to those 
on the subject of legal mortgages. By the art. 
3150, the property of a debtor is considered 
4s a common pledge of all his creditors, and 
the proceeds of its sale must be distributed 


among them ratably, unless there exist among 


the creditors some lawful causes of pre- 
ference. 

. The article immediately succeeding states, 
such causes to be privileges and mortgages. 
And the next declares, that privilege can be 
claimed, only for those debts to which it is 
expressly granted in this code. 

No privilege appears to be granted express- 
ly by the code to the state, and it seems to be 
excluded, by this provision, from any which 
might have existed previously. ‘The repeal- 


| ing clause, found in art. 3821, adds to the force 


of the restrictive article just cited. It sweeps 


319 


‘prace them. In other words, that this species West'n. District. 
ofmorigage is not necessary to support the 
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West's. District. from our jurisprudence ’all laws which relae | 


October, 1829. 
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Tux STATE 
98. 


to any case, especially provided for in the | 
code. The case of privilege and preference 


Wxicut’s 4s. is provided for by the code, and consequently 





all previous laws on that subject, are repealed 
and abrogated. Hente, we conclude, that 
the act of 1814 is repealed, and hence, thai 
the state is deprived of her legal mortgage, 
and of her privilege and preference off’ the 
property of her debtors, as secured by laws in 
force prior to the promulgation of the new 
code. As argued by the state’s counsel, it 
can hardly be believed, that the legislature 
intended, by the adoption of the code and the 
repealing clause annexed to it, to abolish the 
preference, which the government had se 
cured to itself, on the property of its debtors. 
We are unable to discover the wisdom of 
such legislation, which seems to us te be con- 
trary to that of all other states and govert 
ments, Sed ita lex, plainly expressed, and 
we as judges, are bound to obey it. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the court of pro- 
bates be affirmed. ! 


Wilson for the state, Boyce for defendants. 
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POLICE JURY vs. BOISSIER. 


APPEAL from the court of the sixth district, 
the judge of the seventh presiding. 


Porter, J. delivered the opinion of the 
court. In this case, the plaintiffs claim dam- 
ages from the defendant for an alleged fail- 
ure on his part in constructing a building, in 
pursuance of a written agreement, entered 
into between the parties. ‘The cause was 
submitted to a jury, in the court below, who 
found a verdict in favor of the plaintiffs, and 
from a judgment thereon rendered, the de- 
fendant appealed. 

The petition sets forth the written agree- 
ment, alleges a want of just and honest compli- 
ance, on the part of the defendant, with the 
obligations imposed on him by the contract, 
and prays for remuneration in damages, for 
the injury they have suffered, in consequence 
of his misconduct.. After the defendant had 
filed his answer to this petition, the plain- 
tiffs obtained leave to put in an amendment 
thereto, in which they allege, that he is lia- 
ble, on an implied warranty; imposed by 
law on all undertakers of buildings, that their 

Vor, viii. (Nn. s.) a 


West’n. District. 
Octoder, 1829, 
a id 
Poutce Jurr 
vs. 

” Borssizx. 





A petition, claim- 
ing a for 
the defe ‘s 
failure to com- 
plete a building, 
according to a 
written agree~ 
ment, may ‘be a- 
mended by a de- 
mand, r the 
legal warranty 
resulting from 
the defendant’s 
undertaking. 
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West’n: District, Works should be faithfully executed. This 
October, 1829. 
Pe 
Pouics Jury 


amended petition is objected to, on the ground 
that it exhibits a new cause of action, and 
an exception was‘taken to the opinion of the 
judge a quo, by which he permitted the 
amendment. 

We do not think the judge erred. The 
nature of the action does not appear to have 
been changed. It is one instituted to reco- 
ver damages, in compensation of an injury, 
which the plaintiffs allege they have suffer- 
ed, in consequence of the failure on the part 
of the appellant, faithfully to:fulfil his obli- 
gation resulting from his contract; and whe- 
ther this liability be fixed on him by special 
agreement, or by the warranty in such cases, 


created by law, makes no difference in the 


nature of the action. 

_ As to the merits of the case, they seem to 
depend entirely on matters of fact; to these 
the jury have answered, and we are unable 
to discover any thing in the evidence, which 
authorises a conclusion, that their verdict is 
erroneous. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed, with costs. 
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Rost for the plaintiffs, Dunn for the de- west’. Distridt. 
October, 1829. 
fendant. , = oma 
* Pouice Jury 
ve. 
Boiss1ex. 





POLICE JURY vs. BULLIT & AL. 


Appeat from the court of the sixth district, The suretieson - 
f ve la a sheriff’s bond, 
the judge of the district presiding. 7 are liable for the 
taxes on suits. 
: wn The power.of 
Porter, J. delivered the opinion of the summarily en- 
age . Oe, forcing payment 
court. The police jury of Natchitoches sue of a tax, cannot 
° en a be exercised in 
the sheriff and his sureties on the bond, given regerd to other 


taxes. 
by him for the faithful performance of his ih aul ste 
0: axes he 
duties, for the amount of the tax, imposed on was bound to col- 
» e . + e lect, must show 
_allsuits commenced in the district and parish he failed in doing 


so, after having 

courts. used proper dili- 
ince. 

The sheriff answers, by denying the alle- The: sais Sone 

gation in the petition, and averring, that he paola 7 


has paid over all the moneys collected, to the collected. 
treasurer of the parish. That not being by 
law authorised to enforce the payment, either 
against the property or person of delinquents, 
he could only collect as egent for the jury. 
That he has frequently tendered a list of the 
delinquents to the treasurer, to enable him 
to institute actions against them, which he 
has refused to receive. That he has paid 
the treasurer more than lie collected, for 
which he prays judgment in reconvention. 





S324 


West'n. District. 


October, 1829. 
ana A 


Pourcs Jury 
os. 
Buuzurr & av. 
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The sureties deny, that they are responsi- 
ble for the collection of state or parish taxes; 
that they are only accountable for the mal- 
feasance of the sheriff, in the discharge of 
his other duties. 

The court of the first instance gave final 


judgment in favor of the sureties, and as of | 


non-suit for the sheriff. The police jury 
appealed. 

We shall first dispose of the apavtiony ds as 
to the liability of the sureties. 

The act of 1823, page 60, sect. 3d, pro- 
vides, ‘that all persons, who shall institute 
a suit or suits in the said district courts, shall 


pay a tax of ten dollars on each and every 
suit; and all persons, who shall institutes . 


suit or suits in the parish courts, above the 
sum of one hundred dollars, shall pay on 
each and every suit the sum of five dollars, 
to be collected by the sheriff or collector of 
taxes, in the same manner as is provided by 


law for the collection of the state and parish — 


tax, and shall pay the same into the parish 
treasury, at the same time and under the 
same provisions as directed for the payment 
of the parish tax.” 
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| posed on the sheriff, cannot be considered the 


with sureties; and that for all duties, other 
than the coliection of the taxes of the parish 
and state, the sureties, on the bond which the 
sheriff gives, on being inducted into office, are 
responsible. 

We have given to this argument an’ atten- 
tive consideration, and are unable to concur 
with it. The law lays a tax, to be collected 
as other taxes. This tax is, itis true, for 
the benefit of the parish, but the destination 
of funds, to be raised by a tax, levied by state 
authority, does not take from the enactment 
its distinctive and appropriate character. 
Whether the money, produced, be applied to 
a general or special purpose, it is not less a 
tax: more especially, when the legislature 
have considered it such, so called it, and di- 
rected it to be collected as other taxes. 

The defendant, Bullit, contends that, by 
law, no power was conferred on him to en- 
force the payment of this tax, and that he is 
not responsible. except for the amount which 
the persons, subject to it, voluntarily paid to 
him, 





1 © Ithas been said, that the duty, here im- west'n. pistriét. 


4 ra a 7) 


collection of either the state or parish tax, Porrce June 
: vs. 
for which that officer gives an annual bond, Butur & at. 
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mem 3 Distriet. : The act of the 20th March, 1816, eutitled ' 
ww ‘““anact supplementary to the several acts rela- 

Pouce Juax tive to the revenue,” by its first section confers 

Buuuir & Au. red, on the sheriff and other collectors of the 
- state and parish taxes, the authority to seize 
and sell the property of delinquents. But 
this section is repealed, by the 4th section 
of ‘‘an act to amend the several acts relative - 
lo the revenue of this state,’’ approved the 
Sth March, 1819. 

The power, therefore, to seize and sell, 
without due process of law, for non- payment 
of taxes, must be sought in some other legis: 
lative provision. | ae 

‘We have been unable to find any confer — 
ring it, except that of the 12th section of the 
act of the 27th March, 1813, entitled ‘an ac 4M 
to lay a tax within the state of Louisiana,te - 
determine the mode of assessing and collect |! 
ing said tax, and for other purposes.” By | 
the terms of this statute, the power is limited, 
to the tax imposed by virtue of that act. ©” I 

The 1st section of the act, entitled “an act — q)W 
supplementary to the several acts relative ‘to 4 tov 
the revenue of this state,” passed 11th De jet 
cember, 1820, recognizes the power in col- 
lectors to execute for taxes; for, it declares 


ee 
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“| ofsthat year. 






} force the payment of a tax, imposed by one 






} taxes on other objects, and we are of opinion 
itdoes not. The right of the citizen to be 
heard in due course of law, before he is de- 
prived of his property, cannot be taken away, 
- Joven in favour of the state, for fiscal pur- 
"| poses, by implication. It must be expressly 
-Tgiven. 
We see nothing to countenance the idea, 
irown out in argument, that sheriffs and 
- Follectors may not still enforce payment, in 
\ summary manner, from delinquents of 
"Faxes on land and slaves, aud the other ob- 
. }its made liable to taxation by the act of 
$813; but no power being conferred by the 
Jui of 1823, on the sheriff, to seize and sell 
lhe property of those who do not pay the tax, 





















‘Puposed on suits in court, we think such 





q a er does not exist, by virtue of previdus 
4 jtovisions, relative to taxes imposed for dif- 
“Waent purposes, and on other objects. 











Fut, extends to subsequent laws laying new. 


October, 1829. 
rye 


{ The question then is, whether a power, rule suet 
| conferred by the state on its officers, to en- Bouuir & ati 


‘] they shall not do so before the first of April west’a:- District: 





- West’n: District. 
October, 1829. 
ware 
Pouice Jury 
v8. 
Buuuir & a. 
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The court below decided, that ‘as the | 
plaintiffs introduced no evidence to shew:thit | 
Bullit, the sheriff, had collected the taxes, 
judgment of non-suit should be given againg) 
them. ‘The court erred, in considering itthe | 
duty of the plaintiffs to shew, the defendant 
had collected the money. It was the daty 
of the latter to establish, that he had useddug 
diligence to perform the trust he undertook, 
When accounts or obligations are placed in 
the hands of an agent for collection, it is'nd 
merely sufficient for him, after a lapse of 
time, to offer to return them, without shew 
ing, that he exercised ordinary care and in- 
dustry to get the money. ‘This point wig 
expressly. decided, in the case of Collins ¥ 
al. vs. Andrews, Vol. 6. 195. But in ‘that 
case, as the defendant might have bee le 
into error by the opinion of the court, wert 
manded the cause, to enable him to prove hil 
diligence. We think justice requires, the 
same course should be pursued with this.” 


It is therefore ordered, adjudged and de 
creed, that the judgment of the district ca 
so far as it relates to the defendants, Barglt 
and Clanten, be affirmed with costs; and, # 











$ not 
¢ of 
hew- 
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far as it relates to the defendant, Bullit, that west. Distt 


it be reversed, and remanded to the district areas 
court for a new trial, the appellee, Bullit, Ponsenear 


paying the costs of this appeal. Butuan & au. 





Flint for the plaintiffs, Rost for the de- 
fendants. 





WARE vs. ELAM. 


ApreAt from the court of the sixth district, whether a de- 


the judge of the district presiding. pry ap ee | 
to a pene 

Porter, J. delivered the opinion of the mitting # af the 
court. This is an action on a promissory penalty? eis 
note which, the plaintiff avers, was secured with ier ses 
by a mortgage on certain slaves. canny on ae 


unt of it, re- — 


The answer contains an express denial Of Sst the clain of 1 
the execution of the note; that the defendant "7" 
has been anxious to ‘pay it, and has so told 
the plaintiff, but that one Haden has a mort- 
gage on the slaves, and has instituted a suit 
to enforce it, which was then pending; that 
the defendant cannot be compelled te pay, 
until the mortgage is released. 

There was judgment against the defend- 
ant, andshe appealed. 

On the trial, the execution of the note was 
admitted. 

Von. vin. (N.s.) 42 
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4 33 It is questionable, whether this admission 

—_ prevented the application of the penalty 

which the law inflicts on those who plead 

~*falsely, as to the execution of the instrument. 
on which they are sued; but as the judgment 
must be confirmed on other grounds, it is un- 
necessary to decide the point. Code of Prac- 
tice, 326. 

The objection which the defendant makes 
to the payment of his note, on the ground of 
mortgage, is without any foundation, as it is 
proved, that, previous to the passage of the 
act of sale, he was informed of the incam- 
brance. La. Code, 2535. 

In addition to the legal objection to the 
defence, there is another of strong equity. It 
is. shown, that, at the time payment was de- 
manded of the note, the agent of the plain- 
tiff offered to discharge the previous mort- 
gage, if the defendant would satisfy his obli- 
gation. 

The plaintiff has prayed for damages. 
The appeal can be regarded in no other light 
than as taken for delay. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs, and ten per centum 
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damages on the amount of said judgment, for 1, Dini 4 
a frivolous appeal. "ctr 10 























Winn for the plaintiff, Boyce - the de- -— 
fendant. 





RACHAL & AL. os. IRWIN. 


Appeat from the court of the sixth.district, ,,¢ who daime 
the judge of the court presiding. dice his ta 

Porter, J. delivered the opinion of the een not enough, ‘ 
court. The plaintiffs seek to recover @ tract }i. ta tom ; 


of land, in possession of the defendant, and Fevour the a ane 
state in their petition, “that they claini by ™senemguet 
virtue of an order of sutvey, dated the 10th 
February, 1799, signed by Mauuél' Gayoso 
D’Lemos, the governor of the province of 
Louisiana, and issued in favour of Diego 
Ramirez, under whom your petitioners hold, 
by achain of regular conveyances.” 
The defendant sets up title under a dona- 
tion from the United States. ‘There was 
judgment rendered ‘against him in the district 
court, and he appealed, 
No conveyance was produced by the plaia- 
tiffs, from the person in whose favour the or- 
der of survey was granted. The commis- 


‘i 









October, 1829. 
Pr 
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” ‘West's. District. Sioner’s certificate shows, indeed, that the 


title was confirmed in favour of one Louis 


wens” & av. Teremazin, from whom a regular chain of 


conveyances was exhibited, to the plaintiffs. 
But this acknowledgment, on the part of the 
general government, that Teremazin had ac- 
quired: the right of Ramirez, is not evidence 
against third persons. It is, as to them, res 
inter alis acta. 

The plaintiffs, being thus without any title 
under the Spanish government, can recover 
only on the confirmation of the United States. 
It is questionable, whether he could do so 
under the pleadings; for, he sets up title by 
virtue of the order of survey to Ramirez. But 
waving that objection, his case is made little 
better. He shows a confirmation, in virtue 
of a survey from the Spanish authorities, to 
which he had no right, and his settlement 
was not made until some years after the 
change of government. The case cannot, 
in any respect, be distinguished satisfactorily 
from that of Horton’s heirs vs. Tippett. 
There, it is true, the party having title simi- 
lar to that of the petitioners, recovered, but; 
as was stated by the court, it was solely on 
the consideration, that the plaintiffs, who 
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wught to disturb them, had no better title. 
Poth were declared to have no foundation, 
tither in law or equity. Vol. 5, 109. 

This opinion, renders it unnecessary to 
wamine into the questions raised, with re- 
grito the mode of locating the respective 
files of the parties, or the validity of the 
lea of prescription. The plaintiffs must 
meover on the strength of their title, and we 
we of opinion it does not enable them to sus- 
in the action against the defendant. 















It is therefore ordered, adjudged and de- 
, that the judgment of the district court 
annulled, avoided and reversed, and that 
be judgment for defendant, with costs 
both courts. 


Rost for the plaintiffs, Boyce for the de- 
dant. 


WRINCLE vs. WRINCLE & AL. 


Aprrat from the court of the sixth dis- 
ict, the judge of the district presiding. 





Matnews, J. delivered the opinion of the 
This suit is instituted by the wife, 





West’n. District. 
October, 1829. 
a 
Racwat & At. 
vs. 
Irwin. 


A wife may cu- 
mulate an action | 
for a separation, 
with a prayer for 
an injunction to 
stay a sale ona 
Si. fa. against her 
husband. 
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West’. District. against her husband, praying a separation of - 


October, 1829. 
SS ad 
—— 


property; and also to obtain an injunction, wT 


stay an execution, which issued on a judgmiggy |" 


Warners & Au. against him, which she alleges was levied on |" 


her property, then in their joint possession, | 
The court below decreed a separation, but | 


dissolved the injunction which had, inthe |"? 
first instance, been granted; and from this |- 


judgment of dissolution the plaintiff appealed, 
The reason given by the judge a quo, for j 


dissolving the injunction and dismissing the ~~ 
suit, so far as it relates to the defendants who F . 


were interested in that part of the proceed- r. 
ings, is, that different causes of action were | 


cumulated in the same suit, wholly incom | It i 


patible We are of a different opinion. 
The object of the plaintiff was, to secure 
herself against the waste and destructionofher 


property, occasioned by the mismanagement Btste 


of her husband. To prevent it from being 


sold, to satisfy his debts, was essential forher #adj 


security, and proceeding to stay any writs, f 
which tended directly to produce the. evil 
which she desired to avoid, comes legally |) 
within the intention of her suit, and forms a §, 
just and appropriate cause of action, which | 
may well be united with the present, for sepa- 
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ion of goods, The evidence in the cause west. Distriét. 
shows pretty clearly, that the property, seized wae. 
ln execution, belonged to the plaintiff and = 
he r children by a former husband. The ob» Waistcrt & an. 
etion made to the deed, offered by her in 

idence, on account of having only the mark 

f the vendor, need not be enquired into in 

lhe present case, as the vendee is proven to 

have gone into possession under it, and as the 

endor recognized the act in open court, and 

iat under the solemnity of an oath. It is 

r his testimony was opposed, on the 

rot nd of incompetency, but this opposition 

Waght not to prevail, for he was called on to 

tify against his own interest. 


Tt is therefore ordered, adjudged and de- 
ed, that the judgment of the court below, 
ich dissolved the plaintiffs injunction, and 
jher, #missed her suit in relation to the parties in- 
nent Bested in said injunction, be avoided, re- 
eing fred and annulled; and it is further order- 
rher #adjudged and decreed, that the injunction 
yrits, Wt granted, be reinstated and made per- 
. evil Maal, and that the said appellees pay costs. 


pally Fennessee for the plaintiff, Johnston and 


‘e mt for the defendants. 
which | 


sepa- 


S 3 Se seus ow . am ———ee 
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~ West’n. District. <a 
October, 1030. _— OF BALLIO vs. POISSET. ; 


as. or ALLIO =A ppEAL Sain the court of the sixth diag ; 


, Potent: — the judge of the district presiding, 


The rights of ¥ 4 
the seizing credi- © Marurws, J. delivered the opinion of the} 


tor cannot be 
greater then court. This suit is brought against the de. | 
debtor. endeo of #2dant, as debtor to the plaintiffs, on account | 
Pooper tires Zo Of property by him purchased, at the sale off 
- Yight on on property the succession of their mother. He pleaded J 
F debt. '* a getiéral denial, and set up as matter ofde-f 
fence, that the debt, which he owed, was seiz- 
ed in execution on a judgment om 
A. L. Deblieux, as the property of Marcel De 
Loto, the father of the petitioners, was sold,§ 
and purchased by the plaintiff in that suit, t 
whom he paid the sum now claimed. 
plaintiffs, in the court below, obtained ji 
ment, and the defendant appealed. 
The evidence of the cause and admissiog 
of counsel show, that, after the death of Mari 
Ballio, wife of De Loto, the property of tf 
community, which subsisted between thell 
was sold at private sale, and that thedep 
claimed from the defendant, was createdE =: 
a purchase of part of that property. Tm 
sale took place in 1825, In 1827,a parti =: 
was made, between the heirs of the mollig 
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and their father. By the procedures ii in that west’n. District? 
case, it appears, that the father was largely in- ee 
debted to the community. Jt is also shown, #**-07 Baus10 
that De Loto is insolvent. ae 

We assume it, as undeniable, that the seiz- 
ing creditor of his rights, can be considered 
in no better situation, in relation to those 
rights and credits, than De Loto himself was; 
and if he owed to the community, he could 
not take from it, until he should have paid that 
debt, unless his share amounted to more than 
he owed. Now, so far from this being his 
situation, it appears, that a balance still re- 
mains against him, after compensation, by the 
whole amount of his claims on the commu- 
nity. He, therefore, had no just pretension to 
any part of it, and consequently none of it 
could be legally seized and sold to pay his pri- 
vate debts, 





In relation to the exception, taken to the 
opinion of the judge a quo, by which he re- 
off fused to delay the cause, in order to allow the 
he defendant to cite Deblieux, in warranty, we 
, debi think there was no error committed. If the 
ted by seizure was illegal, as being made on property, 
Tha = not belonging to the defendant, in execution, 

jig © asale under it could give no right to the pur- 
noth Vor. vitt.(N.8) 43 
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West's. District. Chaser. In the present case, the debtor paid 
October, 1829... | 

~~ in his own wrong, to a person who had no 
ee legal right to receive payment, and who may 
PoissET. _ nossibly be responsible to the former, not in 
warranty, but in an action suited to the par- 
ticular cases, which can have no connexion 

with the claims of the present plaintiffs. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed, with costs in both courts. 


Boyce for the plaintiffs, Dunn for the de- 
fendant. 


{ i 





HEIRS OF BALLIO vs. PRUDHOME & AL. 


Ifthe demands, Appea from the court of the sixth district, 
in two consoli- “ ay 
dated cases, ex- the judge thereof presiding. 
ceed, ——., 
on ie. ~S ss Maruews, J. delivered the opinion of the 
If, after an a- 


mended petition court. ‘The judgment, in this court, was ren- 
is filed, the case : > 

is submitted to a dered against the defendants, after a consoli- 
jery, without an : > J 

answer being fil- dation of two separate suits, which had been 
ed, or judgment : Nay 

by default, the brought against them by the plaintiffs. The 
proceedings are i... Ne 

mregular. , matter in dispute between them and Tuzzini, 


does not appear to amount to the sum of three 
hundred dollars, but by joining it with their 
claim against Prudhome, the amount in con- 
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testation exceeds that sum. As the consoli- west. pistrict. 
dation took place with the consent of the ——— 
plaintiffs, we are of opinion, that both actions 4s. or Bax 
must be considered as one, in relation to the Fansenee & 
matters in dispute. 
The appeal is taken jointly, by the defend- 
ants, After their answers were filed, the 
counsel for the plaintiffs obtained leave to 
amend their petition in Prudhome’s case, and 
with this amendment, the action was submit- 
ted to a jury, in a consolidated form, without 
a judgmnnt by default on the amended peti- 
tion, or answer thereto, In this respect, the 
cause was tried without any contestaiio litis, 
which was, in our opinion, erroneous, 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be avoided, reversed and annulled, and that the 
cause be remanded, to be proceeded in ac- 
cording to law. 


Boyce for the plaintifis, Dunn for the de- 
fendants. 


y 












CASES-IN THE SUPREME COURT 


West’n. District. 
October, 1829. HADEN vs. WARE. 
Pye 3 
“=. 4 Appeat from the court of the sixth district, 


WaRE. 
The vendee of 


slaves, morigeé- Martuews, J. delivered the opinion of the 


reed, on court, This is an action, founded on two 
the ground, that notes of hand, executed by the defendant to 
so a third person. +46 plaintiff, in consideration of the price of 
certain slaves, which were sold by the latter to 
the former; for which, the vendor reserved a 
mortgage, to secure payment, It is alleged, 


that the vendee had sold and transferred them 





the judge of the court presiding. 


to a third person, before the institution of this — 


suit, and the plaintiff prays, that they may be 
seized, in the hands of this third person, to 
satisfy his claim, 

The court below gave judgment against 
Ware alone, (reserving to the petitioner a 
right to pursue the mortgaged property, in 
the hands of the third possessor, according to 
law,) and from this judgment the defendant 
appealed. 

: We are unable to discover any grounds 
whatever, to support his appeal. It appears 
to us, that the appeal is entirely frivolous. It 

is true, that the counsel for the defendant move 








The 
plai: 
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“| ed the court to set aside a judgment, whieh 
had been rendered, as being contrary to law 
and evidence, and to give one which should 
accord with the facts and the law of the case. 
The record does not show the judgment com- 
plained of; that which appears on it, does, in 
our opinion, accord fully with the law and evi- 
dence of the case, and there is nothing re- 
corded, which alludes to any amendment, ex- 
cept the motion, as above stated. The judg- 
ment ought to be affirmed, with damages. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed, with ten per cent. damages 
thereon, and costs in both courts. 


| Johnston for the plaintiff, Winn for the 
defendant. 


THOMAS vs. MEAD. 


Apprat from the court of the sixth district, 
he judge of the district presiding. 


Martin, J. delivered the opinion of the 
court, The plaintiff, curator of the estate of 
Thomas Harman, deceased, claims two ne- 
groes, in the defendant’s possession, as part of 
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If a suit be 
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side a convey- 
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fraud, and the 
fraud be clearly 
proved, the con- 
veyance will be 
set aside, be- 
tween the al 
ties, but the 
rights of third 
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. West'n, District. the estate. The defendant pleaded the gene. » | 
Ny Fal issue and title in himself. The plaintiff | 


now, by leave of the court, amended his peti. 
tion, alleging, that the sale to the defendants 


peat vendor and the defendant was fraudulent, 
out notice, will 
= be disregard- 


illegal and void. 

There was a bill of exceptions to the opin. 
ion of the court, allowing the filing of the 
amended petition: so that it was properly ad. 
mitted, it did not change, as is alleged, the na- 
ture of the action, and was called for by the 
nature of the defence. 

There was a verdict and judgment for the 
plaintiff, and the defendant appealed. 

Admitting, that the conveyance from Tho- 
mas Harman to his children was fraudulent, 
or made to defraud his creditors, and thete- 
fore voidable, the defendant was a bona fide 
purchaser, and cannot be affected, by a frand 
committed in a transaction to which he was 
nota party. He purchased from a person 
having an apparently legal right, and paid a 
full consideration. 

If a suit be brought, to set aside a convey- 
ance obtained by fraud, and the fraud be 
clearly proved, the conveyance will be set 
aside, between the parties, but the rights of 
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‘third persons, who are purchasers, without wost'n. District. 


ee “notice, will not be disregarded. F int Guteber: ts 
, | Peck, 6 Cranch, 133. or son 
| Megan. 


Titles which, according to every legal test . 
are perfect, are acquired, with a confidence 
which is improved by the opinion, that the 


. 
8 


; ‘party is safe. If there be any concealed de- 
. | fect, arising from the conduct of those who 
» | had held the property, long before he acquired 
. | i, of which he had no notice, that concealed 


defect cannot be set up against him. Jb. 

And the decision of the supreme court of 
the United States, was unanimously given, 
¢ | thatan estate, having passed into the hands of 
a purchaser, for a valuable consideration, 
. | without notice, his title could not be affected, 
t, | by any fraud in the conveyance by which his 
5» | Yendee had acquired his title. 
le In the present case, the defendant acquired 
| his title fairly, for a valuable consideration, 
43 | Without notice of any fraud in his vendor’s 
n | Conveyance: he, therefore, cannot be dis- 
a | wurbed. 


3 It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be annulled, avoided and reversed: but, as 
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74 


Weat'o. District, the conveyance to the present defendant J 


Gctober, 1829. urged not to be an absolute one, and the right 


Tuomas of his vendor may, in case of fraud, be in the 4 


Mza>. —_Jatter claimed by the plaintiff—it is ordered, 
that there be judgment for the defendant, ag 
in case of a non-suit, with costs in both 
courts, 3 


Thomas for the plaintiff, Flintand Boyce 
for defendant. 





BALLIO & AL. vs. WILSON. 


‘ A sale, made APPEAL from the court of probates for the 

without the au- : ? ; 

thority of justice, parish of Rapides. 

is not ome - 

the creditors of a ' a . 

succession, and Porter, J. delivered the opinion of the 

they have a right — 

to call on the court. ‘This is an appeal, taken from a decree 

person making it rte < 

to pay them the of the court of probates, liquidating the claims 

value of the ob- : . 

ject sold. against the succession of J. H. Gordon, de- 
Creditors are mee ; 5 

not bound by a ceased, and establishing the order in which 

ome a court : 

of probates, 

oF a oy tad they should be paid. af 

no opportunityto ‘The tutrix, who administered the estate for 


oppose. 
A tutor is sub- . ° ‘ 7 
aie ae de the minor heirs, with the benefit of an inven- 


rig tr credi- tory, has appealed, as has several of the cred- 
itors, viz. Wm. Wilson, John L. Ballio, Jo 
seph Lattier, Francis Lattier, and Michel 


Lattier. 
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The tutrix is charged, in the account, with west’n. District.’ 
the amount of a carriage, belonging to thesuc- p~~y 


cession, sold by her at private sale. She of- 34110 & at. 
‘| fered, asa set-off against it, the note of the per- © ¥™*°™- 
son to whom she alleges the carriage was sold. 
This was objected to, on the ground, that she 
had no right to dispose of the property of the 
estate at private sale, and the court below sus- 
tained the objection. We think it quite clear, 
the court did not err in doing so. A sale, 
made without the authority of justice, was not 
binding on the creditors of the succession, and 
they have a right to call on the person making 
it, to pay them the value of the object sold. 

It was further urged, in argument, that the’ 
proceeds of the sale had, in fact, been paid to 
the person from whom the deceased pur- 
chased the carriage in his life time, and to 
whom he was indebted for its price at his de- 
cease. Whatever may be the facts, on this y 
point, there is no legal evidence on the re- 
or cord, either of the existence of the debt, nor 
of its payment. 

She also complains, that she is debited 
lo- with a note of one thousand dollars, due by 
hel Wm. Wilson to her deceased husband, al- 
though the said note was compensated by the 

VoL. vitt, (N. s.) 44 
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professional services rendered by him to the 
estate, and that she could not collect it. The 
judge below allowed her $300, as the amount 
due the attorney, and made her responsible 
for the balance. 

The evidence of a gentleman of the pro- 
fession was taken, who made oath he was of 
opinion, the charge of $1,000 was reasonable, 
and that he would not have undertaken it 
himself for that sum, foreseeing the diffieul- 
ties of the case. 

According to the note of evidence, there 
were three suits against the succession, in 
which the attorney appeared and acted for 
the estate. We think, that $100 for each of 
these suits, and the sum of $300 for the ser- 
vices rendered in settling the estate, is a fair 
compensation, considering the amount in dis- 
pute and the labour expended. 

We have next to consider the errors, alleg- 
ed by Wilson, one of the appellants. 

One of the principal items in his account, 
consists of a debt, transferred to him by J. & 
S. Parkins. Of the existence of this debt, no 
evidence was given on the trial, except that, 
resulting from an account made by the admi- 
nistratrix, a short time after the decease of the 
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intestate, of the claims exhibited against the west’n. District. 


estate, in which this debt of J. & S, Parkins 
is inserted. 

This account, although probably presented 
to the court of probates, was not deposited 
there, but an order appears of that court, by 
which several of the creditors are directed to 
be paid, as privileges of the first class, and 
the rest of the claims, as exhibited, are to be 
paid proportionably, as there may be funds, 

This order, it is said, forms res judicata 
between all the creditors of the succession, 
and that it is now too late to dispute the 
amount of any account directed to be paid 
by it, 

To this pretension, we think the answers, 
given at the bar, are satisfactory and conclu- 
sive. First, that the accounts not being filed 
in the office of the court of probates, among 
the papers of the succession, none of the other 
creditors could know what claim was approv- 
ed or what rejected; and second, that it ap- 
pears to have been made ex parte, without 
notice or citation to persons interested. It 
has been argued, that we are bound to pre- 
sume the creditors were regularly cited, be- 
fore the judge made such a decree. But the 


October, 1829. 
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West’n. District. terms of the judgment negative any such idea, 


October, 1829. 


w= itis stated to be given, at the instance of the 
Baruso & AL. odministratrix, and Ho mention is made in it, 





that those who were interested in the estate, 
were present at the time the decree was ren- 
dered, that it was made after hearing the par- 
ties, or that they were notified to attend. 

We therefore conclude, the inferior court 
did not err, in rejecting that part of the 
claim which the appellant Wilson complains 
of, and that it erred in putting the firm of J. & 
S. Parkins on the tableau, for the remaining 
portion of the debt. Wilson claims a further 
credit, for the sum of one hundred dollers, 
paid a creditor on account of the estate of J. 
H. Gordon, and we are of opinion it should 
be allowed. He appears to be a privileged 
creditor for part of his claim, andachirograph- 
ary creditor for the balance. As the debtor 
had a right to impute the payment to the most 
onerous demand, the estate has a right to 
claim a deduction from the privileged debt to 
the amount, and the appellant is subrogated 
for the amount he has paid, in the place of the 
creditor. 

~ ‘The appellants, Ballios, and Lettier, com- 
plain, that they were charged with $1,100 
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| due them was erroneously diminished that 
much. 

The tutrix opposes ‘to this, a judgment 
rendered by this court,.in the October 
lerm, 1826, fixing the amount due the ap- 
pellants at the sum of $5,840. It is con- 
tended, this decree has the force of res ju- 
dcata, and precludes all enquiry into the 
claim now set up. 

The appellants, not contesting the prin- 
ciple invoked, assert, that their debt was 
reduced to that amount, in consequence of 
credits being given to the estate from re- 
turns made by the sheriff, on several execu- 
ions which had issued in their favour.— 
That one of these executions was credited 
ly the sum of $1,100 received in a twelve 
months’ bond, and that, subsequent to the 
udgment fixing the amount «due the appel- 
ants, the purchaser surrendered the pro- 
perty back to the estate, in consequence of 
adefect in the title, and that the sum thus 
debited to them, and for which the estate had 
icredit, was not in fact received by them. 





| There is no evidence before us, that this 
I scetived subsequent to the judgment 
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more than they received, and that the balance West ‘n, District 
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Thomas for the plaintiffs, Wilson oe 
defendant. 19 
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West'n. District. liquidating the balance: it was rendered ip | . 
“uae” 1826, and the property was surrendered up | ». 
eatin ast bythe purchaser in 1824. The judge, there | . 

Wuaom, fore, did not err, in refusing to add to the |. 
claim of the appellants, the amount of the | - 
bond. : 1s 

It is therefore ordered, adjudged and de. rr 
creed, that the judgment of the court of py. | — 

bates be annulled, avoided and reversed: 
and it is further ordered, adjudged and ‘de. A 

creed, that the cause be remanded to said 
court, with directions to amend the tableay, M 
according to the principles establishedin |" 
this decree; the costs of appeal, to be paid bod: 
equally by the appellants. f iL. 
Hi: 





